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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Grande Foods

Serial No. 75/816, 791

Jeffrey L. Van Hoosear and Jonathan A. Hynman of Knobbe,
Martens, O son & Bear for G ande Foods.

Fl orentina Bl andu, Tradenmark Exam ning Attorney, Law Ofice
112 (Janice O Lear, Mnagi ng Attorney).

Before Cissel, Hanak and Walters, Adm nistrative TrademarKk
Judges.

Qpi nion by Walters, Adm nistrative Tradenmark Judge:

Grande Foods, a California corporation, has filed an
application to register the mark LAURA SCUDDER S GRANDE on
the Principal Register for “potato chips, and dried dip
m xes conposed primarily of herbs, vegetables and spices,”
in International Cass 29, and “tortilla chips, corn chips

and cheese flavored puffed corn snacks,” in International
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Class 30.' Applicant clains ownership of Registration No.
734,604 for LAURA SCUDDER S WAMPUM | NJUN CORN CHI PS, and
stylized design of an Indian woman, for corn chips; and

Regi stration No. 2,334,272 for LAURA SCUDDER S for processed
nuts and potato chips.?

The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U.S.C. 1052(d), on the ground that applicant’s mark so
resenbles the mark LAURA SCUDDER S, previously registered

for, respectively, “pretzels and breadsticks”?

and “ peanut
butter,”* that, if used on or in connection with applicant’s
goods, it would be likely to cause confusion or m stake or
to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested.

Qur determ nation under Section 2(d) is based on an

anal ysis of all of the probative facts in evidence that are

! Serial No. 75/816,791, filed January 7, 1999, based on an allegation

of a bona fide intention to use the mark in conmerce. The application
contains the statenment that “Laura Scudder’s” does not identify a living
i ndi vi dual

2 Mpplicant also clains ownership of Registration No. 1,296,586 for
GRANDE for tortilla strips, corn and flour tortillas and tostada and
taco shells; and Registration No. 512,759 for LAURA SCUDDER S for salted
nuts and potato chips, which is expired.

3 Registration No. 2,073,096 issued June 24, 1997, in Internationa
Class 30, to California Pretzel Co., Inc.

4 Registration No. 1,810,946 issued Decenber 14, 1993, in Internationa
Class 29, to BDH Two, Inc., with an assignnment to J.M Snucker Conpany.
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relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. 1. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
considering the evidence of record on these factors, we keep
in mnd that “[t] he fundanental inquiry nmandated by Section
2(d) goes to the cunul ative effect of differences in the
essential characteristics of the goods and differences in
the marks.” Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976); and In re Azteca
Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB 1999) and
t he cases cited therein.

Considering, first, the marks, there is no question,
and applicant does not dispute, that the marks are
substantially the sane. Applicant’s mark includes the nane
“Laura Scudder,” in the possessive form which is identical
to both of the cited registered nmarks. The term“Gande” in
applicant’s mark is part of applicant’s nanme and, for those
famliar with applicant, could be perceived as applicant’s
name. However, it is equally likely to be perceived as
hi ghly suggestive, if not descriptive, of the size of
applicant’s listed food itens, or their packagi ng, even by
those famliar with applicant. Thus, LAURA SCUDDER S is
likely to be perceived as the dom nant portion of the mark.

Turning to consider the goods involved in this case, in

arguing that the record does not support a conclusion that
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the goods are related, applicant states that its prior
Regi stration No. 734,604 and the two cited registrations
were originally owmed by a single entity, and the fact that
the registrations were subsequently assigned to different
entities establishes that the goods are not related and that
confusion is not likely. Applicant also contends that
applicant’s products (referring to its prior Registration
No. 512,759, which is expired) have coexisted in the
mar ket pl ace with those listed in the cited registrations for
approxi mately seventy years w thout confusion and that
consent to registration should be inferred fromthis I ength
of coexistence; that the trade channels are different
because the goods invol ved would be sold in different
sections of grocery stores; that the third-party
regi strations submtted by the Exam ning Attorney are
i napposite; and that there is no per se rule regarding the
rel at edness of food itens.

The Exam ning Attorney contends that the goods are
rel ated because they are all snack foods that are sold in
grocery stores; that the goods are likely to be sold within
grocery stores in close proximty to each other; and that
the evidence of third-party registrations shows that other
busi nesses have registered their respective marks for such
food products, including both applicant’s goods and

registrants’ goods. Wth respect to the fact that the cited
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regi strations and one of applicant’s registrations were all
originally owed by the sane entity, the Exam ning Attorney
argues that this indicates that confusion as to source is
nore, rather than less, likely; and that, despite
applicant’s statenents regardi ng coexi stence, the record
contai ns no consent agreenent and nost of the seventy-year
period referred to by applicant was when the cited
registrations were still owned by a single entity (noting

t he assignnent of Registration No. 1,810,946 in 1994 and of
Regi stration No. 2,073,096 in 1996).

The question of |ikelihood of confusion nust be
determ ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration. Canadian |nperi al
Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815
(Fed. Gr. 1987). See also, Cctocom Systens, Inc. v.
Houst on Conputer Services, Inc., 918 F.2d 937, 16 USPQRd
1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Anerican Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).

Further, it is a general rule that goods or services need
not be identical or even conpetitive in order to support a
finding of likelihood of confusion. Rather, it is enough
that goods or services are related in some manner or that
sonme circunstances surrounding their marketing are such that

they would be likely to be seen by the sane persons under
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ci rcunst ances which could give rise, because of the narks
used therewith, to a mstaken belief that they originate
fromor are in sone way associated with the sanme producer or
that there is an associ ati on between the producers of each
parties’ goods or services. Inre Melville Corp., 18 USPQd
1386 (TTAB 1991), and cases cited therein.

The only evidence in the record submtted by the
Exam ni ng Attorney consists of third-party registrations.
At | east eight of these registrations are for marks
identifying long lists of food itens as conponents of
prepared neals or as itens sold under a house brand. Such
registrations are not particularly probative of the
rel ati onshi p between individual food itens. One of the
third-party registrations included only applicant’s
identified goods. Three of the third-party registrations
are specifically for “snack foods.” These include chips and
puffs, as identified herein, and pretzels, as identified in
one of the cited registrations.

We consider, first, applicant’s goods in International
Cl ass 29, potato chips and dried dip m xes. The record
includes three third-party registrations for snack foods
that include both potato chips and pretzels. However, in
Regi stration No. 2,334,272, applicant has previously
regi stered the mark LAURA SCUDDER S, which issued subsequent

to the two cited registrations and is identical to the cited
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regi stered marks and to the dom nant portion of the mark
herein. Further, the registration is for the identical
goods, potato chips. In viewthereof, we find that the
Exam ni ng Attorney has provided no argunment or evidence to
support the contention that the mark in this case is not
registrable for potato chips, despite the two cited

regi strations.

Addi tionally, the evidence does not establish a
relati onship between applicant’s dried dip m xes, on the one
hand, and pretzels and bread sticks® and peanut butter, on
the other hand. The fact that these seem ngly unrel ated
food products are listed anong long lists of varied goods in
third-party registrations is not enough, alone, to establish
a close relationship anong these food itens.

Therefore, with respect to applicant’s goods identified
in International Cass 29, we find no confusion is likely
bet ween applicant’s mark and the marks in the two cited
regi strations.

We consi der, next, applicant’s goods in International
Cl ass 30, which are identified as tortilla chips, corn chips
and cheese flavored puffed corn snacks are the sane type of
snacks as pretzels, as listed in Registration No. 2,073, 096.

Again, the record consists of three third-party

5 There is no nention in the third-party registrations of bread sticks.
Therefore, there is no evidence supporting a relationship between this
product and any of applicant’s goods.
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registrations for marks for only snack food itens. However,
each of these registrations includes all of applicant’s

Cl ass 30 chips and corn snacks as well as pretzels. Because
these itens are all the sane type of snack food, we find
applicant’s goods in International Class 30 to be closely
related to the pretzels in Registration No. 2,073, 096.

We do not find any evidence of a relationship between
applicant’s goods in International Cass 30 and peanut
butter, listed in cited Registration No. 1,810,946, to
warrant a conclusion that if identified by substantially
simlar marks, confusion as to source would be |ikely.
Again, the only evidence of relationship is third-party
registrations for a wde variety of food itens. Peanut
butter is not |listed anong the snack food itenms, nor is
there evidence that peanut butter is sold in the sane
sections of stores as applicant’s various chips and corn
snacks, or that it is used with these chips and corn snacks,
or that it is even considered a snack food.

Therefore, with respect to applicant’s goods identified
in International Cass 30, in view of the differences
bet ween the goods, we find no confusion is |likely between
applicant’s mark and the mark in Registration No. 1,810,946
for peanut butter.

However, we conclude that in view of the substantial

simlarity in the comercial inpressions of applicant’s
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mar k, LAURA SCUDDER S GRANDE, and the registered mark, LAURA
SCUDDER' S, in Registration No. 2,073,096 for pretzels and
bread sticks, the contenporaneous use on applicant’s goods
in International Cass 30 and on registrant’s rel ated
product, pretzels, is |likely to cause confusion as to the
source or sponsorship of such goods.

Deci sion: The refusal under Section 2(d) of the Act is
reversed with respect to cited Registration No. 1,810, 946.
Wth respect to cited Registration No. 2,073,096, the
refusal under Section 2(d) of the Act is affirned for the
goods in International C ass 30 and reversed for the goods
in International Cass 29. The application will go forward
for publication in due course in International C ass 29
only. The application will be abandoned in due course as to

the goods in International C ass 30.



